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 Simple way ‘so that it can be un

CIVIL LIBERTIES
«THE PRICE OF LIBERTY IS EILRAE
VIGILANCE”
THE OBJECT

\

Th . ! i am hle
e object of this pamp derstood by the vast

who are
Qumber of men and wom 3 t these rights
1gnorant of their sundamental rights, w_ha 4 against
are, 5o that they may be placed on their guar

j is the
any encrgachment on them. The explanatllon is : t11e
TOre necessary today Wher the
People have been SO wantonlg Yl
SMment in power. During the as S
August 1942p-—we are officially told that eigh

en in this country,

usan
detained without any tria.,l o %
are still in jail without trid a :
the Statemgz‘t made by the Home ]sllliir;‘:fr in
Assembly, in reply tO Mr.Kailash_Bed a':)r-1 S
that the number of persons detaibe B United
1944, js. ©adras 288; Bombay 290;.
Provinces 617; Punjab 79; BeBar e
136; N. W. Frontier Province =
gelhi 21; Ajmer-MerWar? 7;

etained under orders ©
There is no record of the private prv?r%?::‘hyn
Or destroyed by the States and gf heavi
sation is given. Then the Bieln 1lowed
Public meetings are PTOhi,bited i
8

¢ is to explain i &
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only wit o
Thgre isha ;};Zliiermls.s lon of the police authorities
are not able to g of insecurity in the land. Peo 15:
St s;?te)ak out their mind freely. '5[‘his Stgte
their civil riph:Sl = I'Jecau}se people are not aware of
SR e f s or liberties and allow themselves t
a8 way no civilised people would s
price of liberty is eternal vigi : “The
to be m Sl vigilance,” an
e respoc;";s;;]g‘:liztt\;hen the governmegt piizog(l);};:viz
T e e people and is likely to usurp
beb i Taant unlessnecessary. But the people cannot
:’hi.Ch they are callzgeiplénolv ,What liberty means
e : n to :
asure. It is the object of this gpﬁiiﬁ?:t iop.:jsl;};

its meaning and
: I shall att
into the Science of Pn:;liticimpt to do so without going

THE M .
EANING OF CIVILISED SOCIETY

In the a
“ civilised pe:;‘::’ pi;ig;aph I have used the word
wish to convey b exactly is the i

is used in a;y a‘;s;_thes_e words? The wor;n {‘E‘ilil\j*;?se‘zﬁ

savage we mean onthvi;lz 1?{0 the word “savage.” BY

one who is o ; ves in a stat i.e.

life, viz., to sa(:;z“er?d bR Lt primasyoil?:zzz‘;,;'if’

himself from danyerunger, to propagate and to protect
(ing these his priri - He has no thought pe -ondpsecur—
kills for them Hary rights. He fights fof them and
food or .how 1'1e st dges not care Where-k;e ets bis
ot Tt ity hisg § 1t.  He has ng respect %or any
belongs to another ‘;Wl’l- He has no respect for what
together in groups xcept what is his, If savages live
Battiok of Solf:pie callefl clans or triheg gf stheir
L e servation, they are in gl r-
T group. A civiliseq ma: Oolft;lnet ;:llfer '
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urely physical existence.
the higher things of life.
w-beings as much as for
t what belongs to his
himself to live in peace

}ﬁand has grown out of his P
He has learned to appreciate
hiinhas respect for his fello
oA self. He does not cove
eighbour. In short he adjusts
:Vlt.h his fellowmen because he knows that he can
hrive and prosper and rise to his highest stature in a
i:lgty‘ which is peaceful, well ordered and well regu-
di e‘, 1_-9-, civilised. It is, however after years of self-
inficilp_hne imposed from within and without t‘ha't the
So Vidual man comes to that realisation. Sl@larly
anglﬂy has to pass through many changes, evolutionary
revolutionary, before it reaches a stage of perfec-

tion if eyer it can reach that stage. Today we have
uld consider a society

d on the principles
. “Liberty,

s the great slogan of the
andhi would like the

% freedom, justice, equt
fquality and fraternity = WA
§ e.nch revolution. Mahatma G
‘ Oelet.y to be based on
qﬁestlon here arises, Who regulate
all the indjviduals who make the society @
?:d not on the same level of civilisation, @

Necessary to keep them together and t0
among them, That is the function of the State:

‘WHAT IS A STATE?
o A State is thus constituted for the purpose ‘;ﬁ
SStablishing a well ordered, well regulated society-
lis defined as a repository of collective power © tae
Ndividuals of citizens WhO constitute the 'State,

thi

cols collective power, the

twmmon good of its citizens: %
o-fold. Tt has to protect it citize

5

State must €

Its primary
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enemy and it has to protect them within the state from

one another. It fulfils its former function with the aid

of the military force it keeps at its disposal and the
latter by a police force aided by laws enacted for the
purpose. These laws must be just, Le., they must be
for the good of the people. Secondly they must be
Justly administered. Who makes these laws ?  Who
administers them? and who sees that they are justly
administered ? These are the three-fold functions of
the State on the civil side as apart from the military,
viz., (1) law-making——legislative; (2) administering the

laws—executive; and (3) seeing that the laws are

justly administered——judiciary. Whether these three
functions are entrusted to one authority or to several
depends on the nature of the state, In a well organised
state the Executive and Judiciary powers are kept
separate since those entrusted with judiciary powers
have to see that the laws are administered justly, i.e.,
sit on judgment on those who execute them. Simi-
larly those who execute the laws are not entrusted
with the task of making them as there would be a
danger of the executive making laws to suit their own

purpose which may be contrary to the interest of the
citizens of the state.

The state, however,
abstract term, it must en
concrete authority or auth
rity is the government,
government is very imp
being of the citizens wh

is a collective term, an
trust these functions to a
orities. Thig concrete autho-
The nature or constitution of
ortant as it affects the well
0 constitute the state.

NATURE OF GOVERNMEN;I‘
A government which s not responsible to the

People for its action and therefore cannot be removed;
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A le is an auto-
and holds absolute sway over the peop

Wt h o hands of one
ctratic government whethe_r 1t_ e mlstheA government
individual or a group of Ind i J;a‘tive of the peo-
on the other hand which is repr(-esemwhich can be Ie-
ple and is repsonsible to them, L?Eciency, is a demo-
moved for abuse of power or Ineii overnment the
Cratic government. In an amOcra-ltlclgto abuse their
Person or persons in POWEr are hk(; 31:rhe people. The
Power and tyrannise over the rest Of_ France had the
great autocrat King, Louis XIV -fh himself. L'Etat
audacity to identify the state wi ted. His great
C’est moi_“T am the state” he boas the sins of his
grandson Louis XVI had to SUﬁertli?er people who €
ancestor, He was guillotined liy of the French King:
volted against the autoeratic rui€ us many examples
History ancient and m?%firerii géllg:jlute power over tlﬁ‘
0 who wie citizens
Sff:a:g,c?e.ty;:gsthe lives and PYOPEI;;: ;)af\::eas
that state, They made and unma

it suited
: rovide
¢ in Indian States P 4
theip The princes 1 acy means.
useitdl;urpci):}? good examples of what .al;tso{; tgeir 12207
ple ? T}a]\ve aan make and unmake 13“1’5ws they make.
sider thggqscelves as above the very ';ty with which
ey look upon the state as their prOPk‘ upon the stat€
the}?car? d: I:x.vh.'-,vd; they like ! Thety 1?12tead of the pub-
; ants . is bag,
Sery ir personal servan ranny 1S
lic siizsaz‘fst}‘ﬁaypare! If indl"ldi‘;alwtois Th;
Wranny of a group in powercornmunists have w,;e
ascists, the Nazis and even thoi,e.
the State for thier own pflft on the other
A democratic governm 1o 1t 48,
at the common good of the Picégln,_.—“gove.rnme
famous yords of Abraham Lt
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the people, for the people and by the people.” It is,
therefore, in a democratic state only that the individual
is likely to enjoy the greatest amount of freedom.

INDIVIDUAL VERSUS THE STATE

What does individual freedom mean ? The state
has to keep order within it and has to make laws to
regulate the life and conduct of its citizens. This means
that the individual cannot have absolute freedom to do
what he likes, but has to surrender a certain amount of
freedom to the state. For instance, no individual can
be allowed to hurt, rob or kij] his neighbour who has

. done nothing to. deserve sych treatment, and a person
who does so has done an anti-social act for which he
has to be punished by the state. But would a man be
liable to be punished if he expresses his opinion against
unjust laws of government Or against unjust ways in
which laws are administered ? Would he be liable to
be punished if he raiged a ery against government offi-
cers who are the Servants of the state, and therefore,
of the people, if they were abusing their powers ? He
is actually serving society in giving free expression to
his vjews, and therefore, ought not to be punished.
This means that he jg free to do so. In an autocratic

8§

: ; ion of
harmony with each other without the mtel‘zzli;g too
governmental control. This would be ?‘{11; obviously
much from human nature. Som-e conzr(;t question. A
Necessary, but how much is the importa here there is
good state, one can say, would be one W of liberty.
the minimum of control and the maxlmumver should
The individual’s freedom in no case, ho}:v:eve;‘ degree
be in conflict with the common gOOd' i ac‘l'n to the
of freedom an individual enjoys accort} lgfreedom
Rahireof the, state, there isicertatm S REHE, & oy
Which the state must guarantee to eVEfY the good of
all it means to fulfil its purpose pe kleown as the
the people, « This essential freedoTeed in the consti-
fundamenta] rights of man 1s ggarant s. These funda-
tution of the modern democratic sta eé in essence are
mental rights may vary in number 4 them the four

he same. Ppresident Roosevelt calls are (1) Free-
freedoms in his Atlantic Charter. Thf-y(s) greedom of
dom from fear; (2) freedom from want; ‘expression.
Worship; and (4) freedom of speech or ‘

CIVIL LIBERTIES

known ‘as, liberties of

These fundamental rights, are five in num-

Civil liberties in Constitutional Law, ity: (2) the
ber, viz., t(l;z)s the right to persona_l sei?;:ywh(ic)h in-
Uight of freedom of speech and dlsc]:s right of public
Cludes the freedom of the Pr =235, () t a?'ld (5) the right
mEEting; (4) the right of association;

1 =
ights are S€
to the security of property. Bhesc ke 1d be

i ife wou i
®vident ang require no expla.natlof.e}{il';: for. M
In&é"‘ninz‘:‘,’less if these liberties did no §
Vidual, Tpe purpose of the fs’tatehwpo
If those who are entrusted with ¢ Ein l;ntal 4
SPrive its citizens of these fundaf :

9

of the state
wer ghts- The

1d be frustrated -
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dnly time when the state, however, is empowered to:

encroach upon the liberties of itg citizens, is during a
crisis or in times of emergency. Such occurrences are,
however, rare, and the state would have to prove the

emergency before it can take any drastic measures,,

and even when measures have to be taken, it has to be

seen that safeguards are also provided so that the wide:

powers assumed by the government are not abused. I
shall try to show how these €mergency powers work in.
England today when it is passing through the great
crisis -caused by the War and how they work in this
country. I am making this comparison because we are
told that the Defence of India Act js based more or less
on the Emergency Powefrs Act in England.

EMERGENCY MEASURES IN ENGLAND

Under the Emergency Powers Act in = England,
H. M. the King makes such regulations as are neces-
sary and expedient for the purposes mentioned in the
Act by an Order in Council, This order, however, has:
to be placed within a short period of its promulgation
before Parliament and any member of either House can
ask for its annulment. If 5 person is detained, reasons
are given to him for his detention, and he can challenge
these reasons and object to his detention, His objec-
tions are then examined by an advisory committee
who can recommend his release. The Secretary .‘?f
State, however, is not bound to accept the recommend-
ations.” But whenever he does not accept, he has to
explain his reasons for not doing so to Parliament. The
measures taken are really meant tg protect the coun=
try from aliens or from persons of hostile origin. Dur=
ing the last war the conscientious objectors were im-
prisoned under such Emeregncy Act but we do DOt

10
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. them gy modify them, nor

' s time. Where the'
hear much about such detentions t:llslash with those of

interests of the government do no o ekeinooAlbE
the people governed, there is very i
these powers being abused.

NDIA
HOW EMERGENCY MEASURES WOR:f: illeigemy
In India, the Government assume arose. NO'
Powers long before the real emgrgentgermany’ His
Sooner England declared war AN against Ger-
Excellency the Viceroy also declared Wir legislatures,
many without so much as Consultmg];tdfga tog be preci-
Who felt that it was not necessary for nt}llus became &
bitated in » Furopean struggle. T&i® 8% OF L e,
belligerent country against the Wishe Excellency the
Whether this haste on the part of 11;1 l:t left to the im-
Viceroy was justified is @ question BES: L iphe
Partial judgment of some futurel Assembly consi-
largest political party in the S ided to remain
dered this action an insult e of protest. The
absent from this future sessions by Way % B0 T 1ute
Governors of the seven provinces aISS':;on 93 of the
control of the Government qnder-secthedegislatm'es‘
India Act of 1935, instead of. dissolving Jfter, the De-
and calling for fresh elections. E‘?oonarmed e EXe:
fence of Ingia Act was passed WhmhRules under this
Cutive with very wide powers. ns eral in Council.
¢t are made by the Governor-Gen The legislatures
ey are promulgatEd as ordinances;:afn neither annul.
4Ve Mo say in the matter h'ﬂlf,iythey got poudrers ;‘i
made.
I€peal the Act under which these Ru}]?f]aarf:e were 10%
first, persons detained under the or for their arrest.
nformed of any ground of reason;er ordinance Was
Later, due to public agitation, e
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~ him as given in the notice served on him,

passed which corrected this lacuna, and now every
person detained is served with a notice which gives
ground for his detention. But as Mahatma Gandhi Has
pointed out in his correspondence with H. E. the

Viceroy, these grounds are very vague. The detenu

cannot consult any one—not even a lawyer—as to what
reply he should make to the charges made against
The text
of the notice and the reply given by the detenu to the
government cannot be made known to a third party
but must remain a secret between him and the gov-
ernment. Even if the person objects to his detention
there is no advisory committee to examine his objec-
tions in an impartial way. The judge and the accuser
in the case, are therefore the same, viz.,, the Home
Department or the Home Member.

Though it is the central or the provincial govern-
ment that is invested with the power of detaining a
person, under the Act, this power, under the Rules, can
be delegated to a person or persons. The result is that
the petty officials who were entrusted with the power
have used it as they liked. It gave them an oppor-
tunity to carry out their personal vendetta. Armed
with such powers Inspectors or Sub-inspectors of
Police have terrorised the people. Corruption has
been rampant as people have actually paid money for
fear of being arrested. ;

The ordinary courts of law are deprived of their
jurisdiction over offences committed under this Act-
For trying such offences the Act provides for special
tribunals and lays down a special procédure by which
the rights of revision and appeal contained in the
ordinary law are rigorously cut down, As Mr. Motilal
Setalvad, the ex-Advocate-General, Bombay, put it i

12

s 'tS O
'Tight to have the charges tried by courts

Civil
his brilliant presidential address beiof]is:ilzz alone
Liberties Conference: “The courts 0 to the citizen
had so far been able toafford .prf)tectmg 9(1): et i
against the rising tide of restrlcthn a‘n Cour,t of law,
civil liberties, The publicity afiial 4 in certain
the right to be tried by assessors or a jury

isi he
icht of revision, t
cases, the right of appeal and the righ ¢ a particular

iti which
status were all valuable rights of the citizen

: the
enabled him to resist through the‘ mac-}uneryT;fe en-
courts the encroachments of thg Executlvisi-zen of the
actment of this ordinance deprived the- (ﬁts » A full
Drotection afforded by these valuable lrlg d the Special
Bench of the Caleutta High Court declaxec 11 BRG
Courts Ordinance invalid and ‘thls decrillo b
red to the Federal Court which uphe Chief Justice
of the Caleutta High Court. Tbe %Ctmg t stated as
of the Federal Court giving his judgmen
follows - ' ised that

% t been always IecOgNSSC -/
Somelzutlﬁi" i?; ir;i ‘1‘;}2 state should be 1n adli)lc;:g:;ogon_
es to meet extraor R
tinggncies, Section 72 of Schedule tg t]ﬁamanner 0
Drovision for it; the question is ab01u ing the analogy
exercising that power. Before app yleggency Jegisla-
ased on the English practice as £ enir;lances must be
tion, certain differentiating clrcums 2 rgency legisla-
Ome in mind. In England even er(]grder in C
tion is Parliamentary legislation OL

iamentary :
passed under the authority of Parliarm trol, 10~

[ T Con
and it is always subject to Parliamentary foit i the

7 in ;
cluding in the last resort, the 11%11112? in Council ofr
annulment oy modification of the tute itsell-

X Sta
€ven the repeal or modiﬁcaholn (i)ilggﬁ"e has no shjzifg
In the Indian constitution, Fhe (f gan Ordinance by t

N or control over the making der nor has it any
e€xercise of the powers there ur

1858 2 )



voice in asking for its repeal or modification. Again,
anything like ‘a serious excess in the use of special
emergency power will, under the English practice, be
a matter which Parliament can take a note of, when

the time comes for passing the usual Indemnity Act
on determination of the emergency. That is not the
position here, as the Indemnity can be provided by
an Ordinance, as against all this the only safeguard
provided in the Indian constitution is that the matter
rests entirely upon the responsibility of the Governor-
General... In the present case it is impossible to deny
that the ordinance making authority has wholly evad-
ed the responsibility of laying down' any rules or
conditions or even enunciating the policy with refer-
ence to the cases that are to be assigned to the ordi-
nary criminal courts respectively and left the whole

matter to the unguided and uncontrolled actions of
the Executive authorities.”

‘As a result of that decision the Special Courts
Ordinance was repealed and provision was made for
the review in appeal of the sentences passed by the
Special Courts, and as Mr. Motilal Setalvad says,
“some of the cases tried by these courts which have
come in appeal before the ordinary courts leave no
room for doubt that a large number of persons tried
by these courts did not receive a proper judicial trial.
In a number of cases, the convictions made by these
Special Courts have been set aside, it being found
‘ that the convictions were arrived at on material which

was not legal evidence!..But it can, I think, be safely
stated that on the whole the persons tried by these
Special Tribunals under their special procedure and
convicted by them were denied the right of a satis-
factory judicial investigation of the charges against
_them.” -

It is not necessary to go on with the duel that iS
going on between the government on one side and

. 14

some of the Judicial Courts on the other. i Wcl’:;d zi
‘appreciation is necessary for the great work so felaw
these courts as well as some of the advocates oL %
have done in trying to preserve and protect the rig
of the citizens. : io1
An important question that ari§es in Csnﬂ:;:gi
with persons detained without trial is the}f re%ced a
in jail. The question is, are they to be treah s
ordinary criminals? Are persons who are not ¢ a‘l%of
with any offence but are detained at the sweet wi e
the Government on par with those who are con;nc 4
for an anti-social act and are therefore cr1mma¥s. Ag.
vet the treatment meted out to the detenus in OI 1;
nary jails is not much different from the trea_tmefils
given to’criminals. Another question that arises '
what happens to families whose earning members 221:
thus detained by Government? Is not the (}‘.m.rernn;1 L
bound to compensate the family for depriving i eb
of their income, their livelihood? There seem to he
10 rules regarding any allowance to be made to %
families of the detenues: In some cases.allowances,
however meagre, are given but there are a numlt)e;
of cases where the applications from persons a}ffec ef
have been turned down. It is the respons1b111t:if1 ;‘Jn
the government to support the families of those who
they have detained without trial. ) :
Where the greatest of liberty, viz, rlghttOf P:;e
Sonal security is treated with such scant cour-:.sg; el
cannot expect any respect from the Author; 1 e
other liberties. There is neither freedom O% SP S
1or of meeting. Many restrictions are placed byrﬁl b
€rnment on the freedom of the Press, RO rship
ly gagged in this country. The powers of censory Art
are exercised not for controlling the news ORIz

15



interést which would help the enemy but are used or
abused for suppressing news or views of a political
nature simply because such news or views may be
inconvenient and distasteful to Government, Mrs.
Sarojini Naidu was for months not allowed to make
a public statement of any kind. That order has been
very recently withdrawn.

It must be evident from the above how differently
the emergency powers are worked in this country and:
in England. The Executive has assumed powers in
England but safeguard$ have been provided in the Act
to protect the liberties of the people. The reason is
' that the Government in England is a representative
government responsible to the people. As FEord
Wright puts it: “In the constitution of this country:
(i.e., England) there are ‘no guaranteed or absolute
rights. The safeguard of British liberty is in the
good sense of the people in the system of represent-
ative and responsible government' which has been
evolved.” In India the Executive has assumed very
wide powers.and there is no agency to check this law-
lessness on the part of the Executive, for the govern-
ment of the country is neither representative of nor
responsiblesto the people. What is the remedy? ?

THE REMEDY

(1) The first and foremost remedy is to establish
a representative and responsible Government at the
centre as well as in the provinces, There shauld,
therefore, be a general demand for such a government.
) (2) When the Executive and the Judiciary are
. one there is every likelihood of justice being miscar-
ried. There should, therefore, be a demand for the
separation of the Executive and the Judiciary,

16 '
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(3) Safeguards must be provided in the Defence
of India Rules to protect the liberties of the citizens
as in England. These safeguards are : ‘

(a) the detenus should be informed of the ground
for their detention. These grounds-should be
definite and not vague and hypothetical ;
(b) the detenus should have a right to object to
their detention and these objections should be
examined by an advisory committee compos-
ed of persons who are members of the legis-
latures. The committee should have a right to
recommend the release of the persons detain-
ed. Such recommendation must be accepted
by the Home Member, and where he cannot
“accept it, he must explain his reason for not
doing so to the legislatures. .
(¢) The Defence of India Rules should be modi-
fied so that petty officials are not delegated
the powers of arresting persons or confiscat-
Ing their property. ' i
(4) Legal Aid Societies should be set up in every
district, town to help the vicfims of~ghe abuse of
bowers and expose the lawlessness of authorities con-
cerned. .

(5) Branches of Civil Liberties Uniog should be
established in every district to educate the people WI:JCh
regard to their civil right so that they can be orga®*:

t
ed to guard ‘against further encroachment or assa‘
on their liberties.
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